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. ;/■•.,. . •'•..;-,.:, •■.;' '..:•. -.•..;.• .,„••!■. '■ i ■,-:•• ■:,>.■- •.;!•■ •.,. ■; ,--•',"" T.^> ;.''■■• '»'"-' -.,. '.-- ' ■'■AT'": :•■'.'■ •'.*• ■.■• '=. ■ 

i^^v■v;:^:;^%^'V• •:'::* ^ Congress could, by 

;:-^./^-^-^;):xv/^.v/'; governments:- ^^- .::./v-vv.. ...'^-^-i. , .•^;,:- ^^^v^ ^v,- v^v'V-..:.-.>''^..---v v^- .v •::::.y.'.;^-..r. !:v^-Xv;-:cxn;..^i.r:vv .:::v-\..:/^^.;..^;. 

S.i^45^;^^'i^i-. •v!-'' * -''Congress coTlld,>yyirtue of it'sauthoiity to'decla^ 

■•:'■'•■• -^-'i;' •Xv;^' :.■; i'-vVmilitarV force. to -resnond to an nVPrt?f^n<I*atf-anlr.nn Amf*Tir;nfic a T^n\x7P>7- wViiVTi.r'oTicrrPcc 1+ 
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ieCoirmaentators' position,; taken*' 
of powers airid checks 
t^i^i; •S;-;y^::A?^..f 'tobsf^^ one in wiuch 




;e ■BeybjTd.Its!:^:^^ • 



-y'.f-v .',1;/ J •'.'.*iX'«' I.' 



ir%^-i'\ir^::^feinV^ CongressVactiori a5;::unconstittrti 
;;i=!'^^&^^'?^;C-^"^''^^^ ^' VV': ';: 2. ;' ■>•:■-, *77ze Commentators -Apply JiJ^&e^j^^ 

i;i&f •* J^:/^3* ^■'•F®^ ^^ conunentatbrs-haye longrecbgnized that 'sepafaicipn-of^owers donfiMs:^d!^^ 
'I^^^''^0i:-^^^::fpp9^ ^^ Eresideni;.siKiL as that underway 1x)day.^yith• regard to:t3ie NSA^Pixigrain; miiM --'i^K^ 

'';^^'*■^-^^"^^^-'^^;-•De^ analyzed Quite 'differentlv in fhreipri. aff^irj^atinnal; ^^prni-ntv ra^Rc fKnn iVi V^nopc mvnKj^n^r-: I '*^::!; :?:.■■•■ >'Lt>*. ■•''•■'r v- :^-r^-v -V!- 
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.1 :06^^lfelM^HK /.^DQeumenrST^^^^iBled 1.tfel/2t5b7 ■■>^gW^;;i:ol2SS:;ii;^-.;M:>^^^^ 




'Cl^ ^^vlili'l;-^^:-^ Youngstown recited 'lihe. foflowmg 'powm of Congress:; 4: \-S\: • 

,. ■■V.<^-^:. •. c;;- .'Ji -v^ • ;-.i'^ ;-•..• :-r •"••;•• ■.■•.^■■>^'-' V .-, .^' -^ "s-i^^. >'-•->.' Jz-^v..-; .-... ^i-" -:(>• '...•.-. .=-; •-. ..-:' 

':^0^^'f^'!>B'?!v!!^^^'y'^-^^ aoflidrizetfe- taking; 6f^ use; 

.:■■> ;y.-/-V'i;.>--i^l.''...v. '- ■ ;:'the relatioxisMps between 'employer*^ ^inri piTnr\imr*:>*ac' nT^cc-n"! 




■■;.:!V.^,:^r^.v;.;'^:'&^^^/■r.' v.Ji^'^labOT dispxites-.aiid fixing, wages and; 



\r^'f':^S;,j^-^:j^^^ Youngstown majority also relies more'generaHy'uponCorigress' aiittioftty 

■i:^--:"- ^^''o/^'7?:i^^ necessary and propef,'^^ bixt, teUingly, does not xdy on Congress 

; ■ -is ^!'^^'^\^^SiS^^^- ^ ^^^ '^^^ support an Aiiny qr.to provide and maiktainai Na^y; XAJttiiougk Jusdcd;i;J;.v^: 

:;;Vp ::^;iiji* *.:;;,jv^^^ (onsof five mtbe case);discusses iiiese;^bwers,-&Goup]fe^^ 

iK<:tp^'^C:Si-^^ exclusive power.over tiws "raising of revenues andtiiei^'^^"^^""^^^^^ ''-—'-- 

■.•f-i-'-;^.--' ? .<'> '•,•'-* *-•; '"■/■.. -■' , -'.-■:■.' ■• i'-'y . • ..-■• ;•>•■ /S- /. J. •■■■ ?v. •-^•^ '...■.'* .' • •.! •..•-' .-•■•.. ,r .. ' . V ^ t"'-.' -.'..**• ■ 
r.' *;■;■■>' ■'■.-\^"„";"'^5. 7;-. .,'_....■."■ .'• •■..■.'■;*!;:•_ .--i '.%"... ...••-...", .'■:.'•,•..••, •..-.*■;'-:•' . ;;" ..v. ■:■/••■;;.•■•: ''.'.•; ■;.'■,.. j., ■';:• ^z' .•?.■':>.■'•/ ;-•■:>■■.- '"'• 

4d?v^#^^K??^^^r^ Justice.]ackson hms^ nptrng-that-Gbngress coxild direetb 

"C')fr.?^Jik^rv^:^fl^.a^ 

:&ee labor foif. support. and maintenance 
ity- f6r.;operation upGn'-Gpyen}irieiitTinipo.sed 
ro2/wg^/o>^w .steel' seizure as an activity encompassing 
Llab0rrelMions..idvei:wheImingly vested by tbe Gonstiiutidn^j 
^^K■:>!S^:v;^^:^::■^; decisis *" ----- --. -. 

fyi^v|?'fpJ=|;;:v\PTesider^ 











►■>*-• "■/'■'■•v^ 1 "• . .". ' ' ■'■ ^.. *•' . 1' •.■■'. "■' ' "' "'','• ' 



^:S^v^J^{^): •• ;-.>^^-Asi<yscussediii detail in Section Ilt^'tiie Youngstown'sihi3.6Gn'^t^ds m stark 
S ■*'^^!!.^')v!>^*'jP^sid^^ iirfelligepce/fbreign-afiairs^powef at-issue infhe conteSi.o 

rv=:;';.";?-^S^'¥^^^ recQgm2e.thisfi±udan^^ betweeii,^ 

•;v r:Aii}'^f^j: ;■ -^i the NSA Program Weakens/ to^ the point of collapse, 
I: •y^:f'u.^-y(^'^.^^^^^^ the^precise constittutipnal contours of Cor 

■yZ'^ j: ;;^;v; •;•. , Vacfive hostilities, Ihe vastly greater constitutional 
i;/=^-\ '/■••■* V:;;:4^-iy^.a^ security ard, particulaily, the conduct 

' " '"*\:^:.';:r'%'discussedrbelo\^^ .:^. .-, . - 

■j'. ■■■r-<[ ■ FISA place the President at the 
■;i-v ;5^'r '. ': : ■: i:^: •■conflict wth the Congress: ;:. 'v. ' 
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■■'.-. '/4 -J.' '.-'.V-. .j.^ .-^'V' '. •U<^:^.C■':f■''~ ■■■''; ;^' . * -■; .' ' ••'■'■''■■" .-.r'--,. \ " ". ■.■: ■..".. :■ ': I. '•'•< 



Si cWtei^I^'^/ f ftlllv;;vv.^ \ :The.~Presiaent 's-'FIenaryPoreimnffairs Power and 





'S:';^l;v;?'v>'C-;:^-^?CSecti6rL2; of fee CbristituHon:to'be."theC0iriinaBderin;CHef of ^ Na:vy'.i 

'*-'^^::f\^^:v*^'%;'|'Ui3^ Thisfbciasisiinderstand^ given theapp^entrecogiufen 

':!'^'^l!fi'i^i'i:^- debiaie.that,1ihe..NSA Prograinis part.bf the ongpmg^glpbal majitary caiiiipiaiga against ttoOT^^^ 
'■•:-^f i:-^;r^^ the President in response to alQkeda's- attacks' on onxfioir^ andrf 

>-''i^'^ ';:?l^i;^3vhy Gongress in tte.AUMK /This focus istincomplete, however, because it fa^^^ 
;.'ij4:^i$?iioJ^<'S:'^--5!;v^gM.to:a^ series of Supreme Court decisions aiad'Executive" Branch 

'■ "^''^if-c^Jx-^i:-!^^^^ control foreign intelligence operations such "^^ -^- "^^^ 

;::ij;t;;^l:l;;5^v|; power falls.principally^unxier:the President's constitutionaiybre^ 

1^ ifv,;SJ|5f t^-vKH* ..... . . . 

•.^.:;;;V:?*t:.'-^f^r:v- ;^'.v'TheUnited:States Constitution: in'.its teKt, places 'the .dirty 6ti-thfePfesideiit--*and 





•.f:'>*:?^i-^%:^WS'/i''^> ■ vThe.preservation 0f Gur^teriitd^ 



-v'-Vv':i^?yC^v^^^-'^7^-'- ^President the'execut£v'^'powen;has-made-Mm the-Co in CEef of thd-Ajm^ 

;:;;^^^^^J^A?y^v^:S^ ^n&brized him,^3^-^and TO& 

•..S{;'\:-;^>'-;";: :■■':.■ '^vr^-.'^'J'.; ainbassadors,':pubIic ministers, and coiisuls;- md'has madeit his';du1y:tp-ta1ce. e 

W^^^p0&}^!- '• V ' i'tthattiie. laws be iailMjIly'executed. 

•i" 'are based upon the Gonstitafion and" 

;■" 'own .territory' and its*inte;mational 
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\:::.~r\ -<>;. ' : defendthose fundamental rights which flow, from the Cdnstitutionitself 
•"'t-,.v^i^j ^;SOvereagnty if created... .V'^:.a'^;. -.•^ v \l%- ■.. :--\: r4''^i''^^'''-y<:::J>\'^%:} ^ 
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■ :■■:<: ■:- '" . 'the generally accepted view that foreigQ poiiby was tiie province .and responsibility 'of the •''■'•■'{■•tiSv'.v.j; iU( '4. -i- ;3-S;.t^f -■ -y:-'- Vv'S 

:'-'^v>'^j- •;■"■:■■■..'■' - -■■ ■■•■ - ■.■ ^.- :. ■'-.■■ ••".:•:■"■..■-■■' r.^ ^ \ ^-.■:?'^•^■ v^>.■•^^::■'■ ^;;-'^i;=c>j/f>"y^;>^^^^ 
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■■ •■••■.. •■'. -■-•■' •■•'-',•..■ .^. .^ .:-'.i'.-j;..s ;r^■ ■:;,- ■.:•■■ ■■,-.'-•'. I *v.. -V- .' .v:\vv. v.r.;-.-.,V.'^.;v;:v'?^^ 
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•'•^ijl^ifef iSv^ / :?-b£diploniatib .aiid;,&mgn.afiairs^j(ar->i/fozcft rfze 'President'is-.exciusiv'el 




/^./;.S^)^3ivy;;;^^5;seiaxch'm^ it has been'cited ^veU" ovGc'I-5G-tmes;; iiicludiiiei'a 

.-;^v^;*^^r?^ casQS decided we]I'a??er i^w^^iyfewTir: As noted in-Sf 

-4J?^f>^r/J%^ OH Citrtiss-Wfight-m 158? to. stippOrt ker. view t 

'(^M'4^t ;';^5,% ilntelligeace:^uthonty lies at fte/'cbce" of tlie 'plenary" Tresiderrtisa power 

; cousistent witE- aprpper/c 
iii,ieJ;i-Qrie':tiaat'.rc 
' iv;l?^?^^; ;;%'^ t^?^irig in ZoBe 3 -dbfes not' evisceiafe the;*cGU]LStittiii6nal authodly JdEt^ ^^-^y^^--^^ ^>-^^v^ 

\\' i"" '"■.•'''",/; yV^''-'*'- "*'•' '"i:-' -' • V' ■' '' " ""' ■-•'""■ . '1' '• "m ' " '• '. ■.''•'• ' '•' .'■■•-•"■•, .;• '• ', v.* -::■■■ '■',■'' ■ .' '":\. '■''.- •■■:-•'.'-. '.'f 






•it;:.C:^<v'^ •Vibrfcreign.inte^^ 

i^'C^'':-^::i\M^-'h'ry'- '■'■ [B]ecause of tlie Eresident's qotistitutibnal'dnty to 'act ibr tKe United' States" iirftie fielidf "r^-^^ ^X^^'%S:^lv:l^:W-'ii:. 
:--t;'C-4\- :s,':;-0;; '.-^'/./foreign relaf^^ 

r!:v^;v^i;:--*^"=-'^-^^^i:A-vfcre^ [^atnthePresident may-constitutional 
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i^-f;^?!^^: 1 :Q6-cvt0O2i4-Hldk;;s-b^eam 
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.;;;..- T ..(%;■,?/> /;'.ru;?v{-::, if'. *.r;:X.'->-'.. •""■^^^^ jxoiii possible foreign. encro wucuicx iu'.i;Ls:;exibtence;as a naiioiiorin^iii 



^:ly^^';¥^i^^;;^E^ to":Suprenie Court and ote federal 




;^;O^JV^#f ;?^ other federalctMirtxieGisions, that the Presideiit^sStthority'oy^^ 

:il^^^'Sf?^-v^Sf :?opei;a^ af:(Driiea£thezehiai of the Presidd^'s:SDnsfitiftibnal powers 



■; area 









a;6f -hia constitutional responsibility: . A proper s;eparation-gofpowers analysis imistfea:.:? W{c^^J:€ ■•^ii^'i":!^--^)?!^^^^^ 
^t3^^^^^^*^*^^^^^^^ "^ detemiimng y^^ether 'the President'^- authorization of the NSA i^ograrQ-is.- -i'^-'^^ 
%^-^, qdnstitutional an4, therefore,- lawful, notwithstanding FISA. ■ . r' ^^ ' T '.>'. ■''.^: "^^Ji / ■:;-;:^ - /; M'-^-:'-^'^0iM^ 
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V-^W'5-!>4|P^^^S^'^^^ 'Of another/... ■!':''^* SixDilaily^-ii:?^ffifl7W"Je;^^ i^ 

'•i:.;/j^' c:^ • 4A-K^:'seinmal receiit -sepaijatioiiraf^owe;^^ case,, the Supreme CGnirl^held: v: : -J^v ^f: 

•:^'-;'.:t-S^-^^^?:- -'w^y^ '^^v^ -..I^ie doctnne of separafJon;ofp^ cbncteieHwitt'thea 

■C=^': ^''^^'''^'t.^- .- ^'^ .^--among the three coequal branches of our-Govemraeiit -'V^/'/T 
;S?^f'-^^'-/ -■''•••^O'H^- /'" • v-Congress may.nbt exercise.,, i '. the executive power to' 
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^::.'>-^c/i^^:^'r'^?\'^°?^^^ "impair another mtte.peiibrina^ constrtutidnal duties.'^. ^In GXot^tiv: i/JSjJ;^': \^ 

:;k->wV'. j qJ:-i{ '•; Jones, 'the Supreme -Gouft unardmously reiected-President. Clinton's claim to-tenrporary. ■;" \rZ-:'^}^f.^:^'^^-^-^}-^'^'i-{:^^^ • SiUS;??^^ 

:-;^^-v:>:\"- ^:;.-.^'iinrnirnitv"irom anv civil lecyal'rimceedi-ncrs pofai-nfit liim Y\^inh rlqim washased-in sim\\f\csnt'--<^::Oy'.^i-'J'''-']:i<-'?^^ 
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^.y^yiS'%^&i4 tlieirnportanf place of separatibn-of^powprs analysis, in pur 

Supreme Court 
''actions of 6ne-.c6-ei 






•;;|g;;.:V/;-£-^i:J^; Congress may not ,c 
'^•ftSi5\;?^:^?V;;'--v'pasised FISA to state -e 

■'-•:;' .The conferees am 
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:---fir?^^'\l-^??^<^ electronic surveillance does not foreclose - 

•;*:-:'^' ^■;'^!.:-l/-i;-.'''-^.-x:^'^ ' -the Siq?r erne Court- The-intent of the conferees is- to apply the st^daxds 
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.K^?;:!:^C=-'J..i4CSnally 'the statemeHt..by.the ^ 
v'*-^-^SS?-^'^*^'"--^Qi^^ that the degree 



^;'''C^^l:v->'':^v;-"statute5 exercising the-very 

:;f.;j;^>'>rA§f.;V^.;li^. discussed abpycj then 

'•:":{''■' J'- J- -'^S^. ''""■■• '.of Executive practice 

''■-*;■•■ '75:. v:'^;i ' ;• of NSA foreign intelligence collection assumed herein, 

r--V.'-;'V ■■ '% ^ v ."' l^SA Program; to Ihe extent it impennissibly impedes 

.r'-^'':^iS^?*\\-^^f'^^^^'^<^^s^^ responsibilities to conect'fbreign.intelligen 
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■:j : ^ Just as the Youngstown analysis does- not end the 

v- imconstitutionality.. The question. then becomes 

:•• ■.i'-do-once reasonably reaching such- a conclusion? *■ ■ 
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%;.'^='^-:;'Jr^^.i&^>p3^ also; toi act 
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• H/S?:S|i-?!5& >'I^ to'prediGtacGura:teiy'^af .the- Sluprenfe- Court- w^ do, i 

J'i^.-.'^^l!i^-^Hf :iai facts ;of a particular. case, or whether the Court wbuldidecliii 
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